
 

  
 

 
 
 
 
 
 
 
 
 
 

  

 

CASE LAW UPDATE 

Herewith a brief update with regards to judgments and awards handed down 

and now reported: 

 

1. 

ASSIGN SERVICES (PTY) LTD v NATIONAL UNION OF 

METALWORKERS OF SOUTH AFRICA AND OTHERS (CCT 194/17)  

 

TES (Deeming provisions) – The much anticipated judgment was handed 

down by the ConCourt on 26 July 2018, and concerned the deeming 

provisions as contained in sections 198 of the LRA, and more specifically the 

interpretation of whether there are two employers or one, for purposes 

thereof. 

 

Importantly, the findings of the ConCourt relate only to the relationship which 

arises between the parties by virtue of the LRA. Employees affected are those 

who earn below the BCEA threshold (currently R205 433.00 per annum) and 

who are placed for longer than three months. 

 

The judgement indicates that the Temporary Employment Service (“TES”) and 

client relationship continues beyond the period of three months, and that 

employees could have a claim as against both the TES and the client: 

 



2 
 

“[61]  I am persuaded that the sole employer interpretation is not hampered 

by section 198(4A). The section does not purport to determine who an 

employer may be from time to time. It provides that, while the client is 

the deemed employer, the employee may still claim against the TES as 

long as there is still a contract between the TES and the employee. 

This is eminently sensible considering that the TES may still be 

remunerating that employee. The view is buttressed by section 200B, 

which provides very broad general liability for employers. Section 

198(4) and (4A) seems to carve out specific areas of liability for a TES 

pre- and post-deeming as opposed to the general liability applicable in 

terms of section 200B.”  

 

The ConCourt effectively held that there is not a transfer of the employment 

relationship but rather a continuation of the triangular relationship between the 

employee, the TES and the client.  

 

“[75] Section 198(2) gives rise to a statutory employment contract between 

the TES and the placed worker, which is altered in the event that 

section 198A(3)(b) is triggered. This is not a transfer to a new 

employment relationship but rather a change in the statutory attribution 

of responsibility as employer within the same triangular employment 

relationship. The triangular relationship then continues for as long as 

the commercial contract between the TES and the client remains in 

force and requires the TES to remunerate the workers.”  

 

The judgment did not address the issue of whether employees are permanent 

or not after three months as this would be determined by the type of contract. 

 

2. 

EDCON LTD v STEENKAMP AND OTHERS  

 

Dismissal (Operational Requirements) – The appellant had undergone large-

scale retrenchments. The employees referred the matter to the Labour Court 

after an attempt for conciliation at the CCMA was unsuccessful. They claimed 
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that their dismissal was procedurally unfair as the appellant did not comply 

with the provisions of s189A of the Labour Relations Act (“LRA”). The 

respondents also sought condonation in the Labour Court for the late filing of 

a claim for compensation for a procedurally unfair dismissal. The Court 

granted the condonation. 

 

The primary controversy in the appeal was whether the granting of 

condonation after the expiry of the 30-day period was incorrect. The Court 

explained that section 189A of the LRA is a mechanism designed to oversee 

and ensure that a fair procedure is used when it comes to large-scale 

retrenchments. It exists to oversee the retrenchment while it is taking place or 

shortly thereafter. It was held that the Labour Court erred in granting such 

condonation as the respondents failed to make out a proper case for 

condonation and that the matter had no reasonable prospects of success.  

 

3. 

EKURHULENI METROPOLITAN MUNICIPALITY v SOUTH AFRICAN 

MUNICIPAL WORKERS UNION AND OTHERS  

 

Dismissal (Misconduct) – The respondent employee and her six co-workers 

had disrupted their disciplinary hearing which was at the final stage. The 

presiding officer was assaulted during the process; all seven employees were 

dismissed and criminally charged. The employee referred the unfair dismissal 

dispute to arbitration and relied mainly on the absence of an enquiry prior to 

her dismissal.  

 

The Arbitrator ruled the dismissal substantively fair but procedurally unfair as 

no hearing was held. An award for compensation was denied because of the 

employee’s misconduct. It was held that the Arbitrators’ decision in finding the 

dismissal procedurally unfair had to stand and that he exercised proper 

discretion in not awarding compensation due to the seriousness of the 

misconduct. 
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4. 

NATIONAL UNION OF MINEWORKERS AND ANOTHER v COMMISSION 

FOR CONCILLIATION, MEDIATION AND ARBITRATION AND OTHERS 

 

Dismissal (Misconduct) – The appellant employee was dismissed for 

assaulting his supervisor, insulting and using abusive language towards him. 

The employee claimed that he was acting in self-defence as the supervisor 

had attacked him. The supervisor was also disciplined but not dismissed.  

 

The Commissioner identified that there were two irreconcilable versions 

concerning the assault and the allegation of racial abuse. The respondent 

employer was ordered to reinstate the employee after the Commissioner 

rejected the version of the employer and found that the employee indeed 

acted in self-defence. 

 

On review, the Labour Court held that the Commissioner did not apply the 

appropriate test to evaluate the probabilities of the two versions before him. 

The test set out in SFW Group Ltd and another v Martel and another 2003 (1) 

SA 11 (SCA) states that “to come to a conclusion on the disputed issues a 

court must make findings on (a) the credibility of various factual witnesses; (b) 

their reliability; and (c) the probabilities”. The Court held that this technique, 

which is employed by the courts, is to be used by Commissioners as well 

when faced with irreconcilable versions.  

 

The matter was set aside and remitted to the CCMA to be heard afresh by a 

new Commissioner. The Labour Appeal Court agreed with the decision of the 

Labour Court that the Commissioner had not properly determined the issues 

and reached an unreasonable conclusion. The appeal was dismissed. 

 

5. 

INDEPENDENT CONCRETE MTHATHA CC v COMMISSION FOR 

CONCILLIATION, MEDIATION AND ARBITRATION AND OTHERS 
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Dismissal (Misconduct) - The employee was dismissed for reversing a truck 

into a hole in a construction site. The previous day, he had received a final 

written warning for the same offence.  

 

The dismissal was however found to be unfair and too harsh because the 

employer was partly to blame as the holes were not marked with reflective 

tape. The employer was also partly blamed for not checking the truck’s 

reverse lights despite it being reported defective by the employee. 

 

6. 

NATIONAL UNION OF METALWORKERS OF SOUTH AFRICA AND 

ANOTHER v COMMISSION FOR CONCILLIATION, MEDIATION AND 

ARBITRATION AND OTHERS 

 

Dismissal (Misconduct) – the applicant employee was dismissed for 

dishonesty and misusing a company vehicle on four occasions: 

1. He stopped at the police mortuary to enable his colleagues to identify 

the body of his colleague and he further proceeded to the family of the 

deceased, 

2. He had stopped on a similar mission as above to enable his diabetic 

colleague to buy food, 

3. He had driven home to obtain bail money for his colleagues’ release; 

and 

4. He had gone to look for another worker who had gone AWOL. 

 

The Commissioner exonerated the employee for the first offence yet found 

against the employee on the second. The Commissioner had blended the 

notions of personal use and dishonesty in the third and fourth charges. Only 

two of the four employees faced disciplinary action. 

 

The Commissioner held that dismissal was appropriate on the assumption 

that the employee was dishonest. The Labour Court found that there was no 

evidence to prove dishonesty by the employee and that the essence of the 

charges in the matter was not dishonesty but rather failure by the employee to 
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comply with strict policy. The award was set aside and the employee was 

reinstated with retrospective effect. 

 

7. 

COMMISSION STAFF ASSOCIATION OBO ROEBER-MADUBANYA v 

COMMISSION FOR CONCILLIATION, MEDIATION AND ARBITRATION 

 

Dismissal (Misconduct) – The applicant employee was dismissed for using 

racially offensive and derogatory language towards a colleague. She argued 

that her dismissal was not in accordance with the employer’s disciplinary code 

and that the sanction was too harsh.  

 

The Commissioner held that the fact that the applicant was black made no 

difference and that her comment was aimed at demeaning the dignity of the 

complainant as a white person. The employee was accordingly found guilty as 

charged and that the sanction of dismissal upheld. 

 

8. 

NTHUTHUZELO AND ANOTHER v NELSON MANDELA METROPOLITAN 

UNIVERSITY 

 

Dismissal (Non-renewal of FTC) – The applicants were employed in the 

university’s externally funded departments. Their contracts were not renewed 

and the applicants claimed that they were unfairly dismissed. The 

respondents contended that the appointment of the applicants was 

unauthorised as the manager who offered them employment had no authority 

to do so, thus resulting in the contracts being void.  

 

The issue to be decided was whether the applicants had a reasonable 

expectation that the respondent would retain them. The applicants relied on 

estoppel but it was held that the professor did not act to the applicants’ 

detriment but rather that they benefited from the purported contracts. It was 

found that the fixed term contracts expressly stated that they would not be 

renewed; the purpose of retaining the applicants had in any event fallen away.  
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The applicants had failed to prove that they had been dismissed.  

 

9. 

PRIVATE SECTOR WORKERS TRADE UNION OBO OPPERMAN v 

GERRIE EBERSON ATTORNEYS 

 

Dismissal (Discrimination) – The applicant had been employed as a legal 

secretary at the time of her dismissal. The applicant claimed that she was a 

victim of unfair discrimination and that she had been unfairly dismissed.  

 

The applicant contended that she had been subjected to constant verbal 

abuse and bullying by the firm’s owner who had proposed that she look for 

other employment. The applicant further stated that she had been 

discriminated against on the grounds of her religion and lack of qualifications. 

  

The Commissioner noted that the applicant failed to prove that she was 

treated differently on the basis of her religion. There was also no indication 

that she was treated differently because she did not have a qualification in 

law. The applicant had simply been taken to task for not achieving the level of 

expectation that her work required. The applicants claim was dismissed.  

 

10. 

SHOSHOLOZA WORKERS UNION OF SOUTH AFRICA v 4RCA 

INVESTMENTS CC T/A CHEEKY TIGERS RANDBURG  

 

Organisational rights (minority unions) – The applicant union sought rights of 

entry into the workplace, stop order deductions and leave for union officials 

after obtaining a membership of 20% of the respondent’s workforce. The 

respondent refused and the matter was referred to the CCMA.  

 

The respondent claimed that it was not obliged to extend organisational rights 

to the union unless membership of 30% was achieved. The Commissioner 

noted that nothing in the Labour Relations Act provided that a threshold of 
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30% membership had to be obtained for a union to qualify for organisational 

rights. Employers and majority unions may set their own thresholds for the 

acquisition of such rights.  

 

It was common cause that there was no other union in the workplace. 

Subsequently, the union was granted access to the respondent’s workplace 

and stop order facilities were granted as well. 

 

11. 

SOUTH AFRICA COMMERCIAL, CATERING AND ALLIED WORKERS 

UNION OBO MALOKA v TRUWORTHS LTD 

 

Dismissal (Misconduct) – The store manager had approached the cashiers, 

the applicant employee being one of them, and told them to stop talking. The 

applicant employee then accused the manager of suspecting her and her 

colleagues of stealing because they were k*****s. The Commissioner 

accepted that the employee used the offensive language as reference to 

herself but that there was no justification for her use of a racially offensive 

expression. The dismissal was found to be fair.  

 

12. 

MOSALA v UNILEVER FIELD SALES 

 

Dismissal (Misconduct) – The applicant was dismissed for refusing to be 

searched in suspicious circumstances as well as gross negligence for leaving 

expired stock on customer’s shelves. The applicant denied that he refused to 

be searched and regarding the discovery of expired stock, he stated that he 

had been on sick leave at the time.  

 

The applicant was seen on video footage hiding cosmetic cream in his 

trousers. He was searched the first time but refused to be searched a second 

time. The Commissioner found that the applicant indeed refused to be search 

after a witness saw him hide cosmetic cream in his trousers. The reasoning 

for the expired stock being found on the shelf was found to be improbable as 
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the applicant claimed that it must have been the respondent’s permanent staff 

that placed the stock there.  

 

The dismissal of the applicant was found to be fair.  

 

13. 

NATIONAL SECURITY COMMERCIAL AND GENERAL WORKERS UNION 

OBO MEMBERS v ALPEN FOODS CO SOUTH AFRICA (PTY) LTD 

 

Dismissal (Misconduct) – The company was on the verge of retrenchments 

when a new recovery plan was tabled. An agreement was reached with the 

union wherein staff would be required to work over certain weekends without 

payment but instead would receive time off. When the company decided to 

continue with the new recovery plan, the applicant employees refused to work 

over weekends.  

 

The applicants were on final written warnings and were dismissed after 

refusing to work overtime. The Commissioner found that employees 

presented conflicting evidence in that they made excuses for not being able to 

work on weekends and on the other hand they claimed that if they had gotten 

paid they would have worked.  

 

In the circumstances, the rule requiring the applicants to work over weekends 

without pay was reasonable and the applicants were aware of such rule. The 

dismissals were held to be fair.  

 

14. 

NGCOBO v SOUTH AFRICAN NATIONAL ACCREDITATION SYSTEMS 

 

Dismissal (Misconduct) – The applicant was dismissed after being found guilty 

of failing to report sick note fraud and encouraging a union member to lie to 

the Human Resource Manager about a meeting he had attended.  

 



10 
 

The Commissioner held that the evidence indicated the applicant intentionally 

protected the union representative when she encouraged him to lie to the HR 

Manager. The applicant also approved a subordinate’s application for annual 

leave to cover a period of absence without leave which amounted to fraud.  

 

Insofar as a disciplinary enquiry had not been formally concluded, the 

respondent claimed that there had been exceptional circumstances for 

dismissing the applicant in the manner it had due to the conduct of the 

applicants’ union representative who had disrupted proceedings. The enquiry 

had been postponed four times, and at the last two sittings the chairperson 

was not allowed to run his process as the chairperson was not one agreeable 

to the union. For this reason, the Commissioner held that the actions by the 

applicant and her union amounted to a waiver to state a case. The applicant’s 

evidence was riddled with inconsistencies from which a negative inference 

had to be drawn.  

 

The dismissal of the applicant was found to be fair.  

 

15. 

ZUNGU v PREMIER OF THE PROVINCE OF KWAZULU-NATAL 

PROVINCE AND OTHERS  

 

Dismissal (Non-Renewal of FTC) – The appellant was employed on a five 

year fixed-term contract. Notice was given to the applicant by the Premier that 

there was no intention to renew the said contract upon expiry of her term. She 

was however invited to apply again. In the interim, her contract was extended 

for several short periods and a recommendation by the selection committee 

was then made to appoint her for a further five years. Complaints by a trade 

union against the applicant were received and the Premier decided to launch 

an investigation before deciding to appoint the appellant again.  

 

The appellant sought an urgent application in the Labour Court restraining the 

respondents from employing anyone else, an order that she be appointed as 
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per recommendations by the selection committee, and an order that the 

Premier not consider the findings in the investigator’s report.  

 

The Labour Court dismissed the main application on the grounds that it had 

no jurisdiction and that no case for urgency or final interdictory relief had been 

made. Regarding the issue of jurisdiction, the Court held that the nature of the 

dispute was connected to a dismissal issue and therefore the CCMA had 

exclusive jurisdiction to hear the matter or the relevant bargaining council. The 

application for an interdict was dismissed with costs. 

 

The applicant then took the matter to the Labour Appeal Court. The LAC 

pointed out that the applicant, whose fixed-term contract was about to expire, 

sought to compel renewal thereof. The LAC held that the non-renewal of a 

fixed-term contract and the claim of a legitimate expectation of renewal by the 

applicant, is a class of dismissal as defined by the LRA and that it should to 

be arbitrated and not adjudicated.  

 

The Constitutional Court held that the decision of the LAC in upholding the 

decision of the Labour Court, was correct. The CC agreed that the applicant’s 

claim relating to the Premier not appointing her and the contention that this 

was unlawful, falls within the definition of dismissal as defined by the LRA. 

The applicant was obliged to follow the dispute resolution process of the LRA.  

 

16. 

CLENCOR (PTY) LTD v MNGEZANA NO AND OTHERS 

 

Dismissal (Non-Renewal of FTC) – The respondent employees were 

employed by the appellant on fixed-term contracts which had expired. The 

appellant offered the respondent employees new contracts as the client still 

required labour beyond the date in which their contracts expired. The 

employees were given numerous opportunities to sign the new contracts but 

they refused. A final extension was given and all employees who did not sign 

were given two weeks’ notice and their contracts were terminated.  
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The employees referred an unfair dismissal dispute to the CCMA. The 

Commissioner found that the workers had been unfairly dismissed because 

the appellant had failed to produce their contracts of employment and ordered 

that they be reinstated.  

 

On review, the Labour Court found that the Commissioner’s finding that the 

workers had been dismissed could not be faulted but that it erred in relying on 

the non-production of the employment contracts in circumstances where the 

employer had offered to produce them. The Court furthermore held that the 

contracts were irrelevant because it was never disputed that they had expired.  

 

The Labour Appeal Court however found the contracts were relevant because 

they were subject to a dispute between the parties. It held that the 

Commissioner interpreted contracts he had not seen and that the Labour 

Court did no better. The main issue was whether there were dismissals or 

expiration of contracts due to effluxion of time. The LAC stated that it is in the 

interest of justice that the factual findings (i.e. that the fixed-term contracts are 

irrelevant) by the Labour Court be set aside in case they caused confusion. 

The appeal was upheld. 

 

17. 

SMITH AND ANOTHER v OFFICE OF THE CHIEF JUSTICE AND OTHERS 

 

Dismissal (Non-renewal of FTC) – The applicants were employed on fixed-

term contracts which had been renewed several times. Before their last 

contract renewal the applicants were informed that there would be no further 

automatic extensions because it conflicted with the public service recruitment 

regulations. They were however invited to apply for the posts, which they did; 

their application was however not successful.  

 

The applicants claimed that the filling of their posts conflicted with regulations 

and that they had a reasonable expectation of renewal of their contracts. The 

applicants’ case was that their dismissals were unlawful or unfair or both. 

They claimed that the appointment of other candidates to their posts 
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constituted a dismissal as contemplated by section 186 (1) (b) of the LRA. 

The Court however held that this section merely defined the term dismissal; 

whether such dismissal is fair, is a separate inquiry. The application was 

dismissed. 

 

18. 

BORBET SOUTH AFRICA (PTY) LTD v NATIONAL UNION OF 

METALWORKERS OF SOUTH AFRICA (NUMSA) AND OTHERS 

 

Strike (Interdict) – The applicant company was involved with several other 

employers in a demarcation process which was opposed by the respondent 

unions. NUMSA presented the company with a list of demands, and 

subsequently referred a mutual interest dispute to the CCMA. After the 

unsuccessful conciliation, NUMSA served the company with a strike notice.  

 

An interim order was issued prohibiting the strike over the demands. On the 

return date, the company acknowledged that NUMSA had complied with all 

the procedural provisions required by the LRA but contended that the 

demands and strike were made in bad faith to punish the company for its 

involvement in the demarcation process. This was denied by NUMSA. 

 

The Labour Court made reference to the letter presented to the company by 

NUMSA and agreed that the demands made in the letter were part of a 

counter act against the demarcation process. The Court also made reference 

to Section 7(1)(c)(iv) of the LRA which stipulates : “Protection of employer’s 

rights –  

(1) No person may discriminate against an employer for exercising any right 

conferred by this Act. 

(2) Without limiting the general protection conferred by subsection (1), no 

person may do, or threaten to do, any of the following – 

(c) Prejudice an employer because of past, present or anticipated – (iv) 

disclosure of information that the employer is lawfully entitled or required to 

give another person.”   
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The Court found that the applicant indeed made out a proper case and 

confirmed the rule nisi. 

 

19. 

NATIONAL UNION OF METALWORKERS OF SOUTH AFRICA OBO 

MEMBERS v AVENG TRIDENT STEEL (A DIVISION OF AVENG AFRICA) 

(PTY) LTD AND ANOTHER 

 

Dismissal (Automatically unfair) – The first respondent had undergone a 

restructuring exercise as a result of market decline and rising costs. This was 

communicated to the affected unions and they had agreed. NUMSA 

consented to a voluntary retrenchment programme and the termination of 

services of the limited duration contract workers. The company subsequently 

offered each employee alternative employment in the new structure. Some 

accepted and the others who rejected the offer were retrenched. NUMSA 

retracted from the agreement and contended that the workers were dismissed 

because they refused to sign new contracts of employment and that this 

rendered their dismissal automatically unfair, alternatively substantially unfair.  

 

The respondents maintained that the employees were dismissed due to 

operational requirements. The Court noted that the dispute concerned section 

187 (1)( c) of the LRA which stated that a dismissal is automatically unfair if 

the reason is refusal by the employee to accept a demand in respect of any 

mutual interest. The word “compel” was initially used as opposed to “refusal”. 

The Court commented on the original version which had been misinterpreted 

in Fry’s Metals (Pty) Ltd v NUMSA and others [2003] 2 BLLR 140 (LAC) and 

CWIU and others v Algorax (Pty) Ltd [2003] 11 BLLR 1081 (LAC) and that the 

effect of these judgments were to discourage employers from offering re-

employment to employees who had been retrenched after refusing to accept 

changes to working conditions. The Court held that the proper approach in 

this context was to assess the reasonableness of the employees’ refusal.  

 

The employees led no evidence to justify their refusal and the Court found 

that they failed to prove that the respondent made a demand. There can be 
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no refusal if there was no demand made. Regarding the claim that the 

dismissals were substantively unfair, the Court found that there was no 

evidence to oppose the company’s evidence that the only available option 

was to restructure. The Court accordingly held that the dismissals were not 

automatically unfair nor were they substantively unfair.   

 

20. 

SOUTH AFRICAN INDUSTRIAL, COMMERCIAL AND ALLIED WORKERS 

UNION v DENNY MUSHROOMS A DIVISION OF LIBSTAR OPERATIONS 

(PTY) LTD 

 

Organisational rights (Union Scope) – The applicant union referred the matter 

to the CCMA after the respondent refused to recognise the union and to 

extend it organisational rights. The main issue in this matter was to determine 

the union’s registered scope.  

 

It was contended by the respondent that the CCMA lacked jurisdiction to 

arbitrate the matter as the employees were employed in a sector which falls 

outside the registered scope of the union.  

 

In the matter of AFGRI Operations limited v MacGregor NO and others (2013) 

34 ILJ 2847 (LC) the Court held that if the constitutional scope of a union does 

not allow it to organise in a sector in which it seeks organisational rights, it has 

no locus standi to refer a dispute should an employer refuse organisational 

rights.  

 

The Commissioner held that an inquiry in the current dispute should be made 

in light of the observation that vulnerable employees should be safeguarded 

against exploitation. The Commissioner held that since there was only one 

union operating in the workplace, the extension of organisational rights would 

not lead to proliferation of unions or place an administrative burden on the 

respondent. The respondent was directed to extend organisational rights to 

the applicant in terms of sections 12, 13, 14 and 15 of the LRA.  
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21. 

SOUTHERN AFRICAN CLOTHING AND TEXTILE WORKERS UNION OBO 

DLAMINI AND OTHERS v WD GRAY AND SONS T/A PEAK VIEW 

SAWMILLS 

 

Unfair labour practice (Benefits) – The respondent had a facility wherein 

workers were allowed to sleep over during the week. The facility was 

subsequently damaged to such an extent that the Department of Labour 

issued a prohibition notice prohibiting the utilisation of the facility. The workers 

claimed that the subsequent prohibition to utilise the facility by the employer 

amounted to an unfair labour practice. The applicants claimed travel 

allowance for the time period they were not allowed to utilise the facility.  

 

The Commissioner accepted that the use of the facility amounted to a benefit 

as contemplated in the definition of an unfair labour practice. It was held that 

even though the workers were to keep the facility clean and free from 

damage, the employer did not maintain the facility for 22 years. The 

Commissioner however lacked jurisdiction to grant the workers a travel 

allowance because this amounted to a claim for a new benefit. The 

Commissioner ordered that the respondent was to repair the facility so that 

the prohibition order could be lifted. 

 

22. 

VAN NIEKERK v ANDREW JOHN WEYERS INCORPORATED 

 

Dismissal (Constructive) – The applicant resigned as result of her not being 

paid commission for a few months. After her resignation the applicant referred 

the matter to the CCMA and claimed that her employer had constructively 

dismissed her as the working environment was made intolerable due to the 

non-payment of her commission.  

 

The Commissioner noted that the test for constructive dismissal is whether 

the employer made continued employment intolerable and not whether the 

employee had any other option but to resign. The Commissioner found that 
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the applicant’s contract did not confer a right to commission in addition to her 

salary. It was held that the applicant had failed to prove that she was 

dismissed. 

 

23. 

MOTALA v BOTH BEST TRADING AND PROJECTS CC 

 

Dismissal (Incapacity) – The applicant was employed as a security officer. 

After a Private Security Industry Regulatory Authority (“PSIRA”) inspection, it 

was found that the applicant had a criminal record and he was subsequently 

dismissed. The applicant claimed that he was unfairly dismissed and that the 

respondent should have verified his criminal record before appointing him.  

 

The respondent acknowledged that they had not completed the vetting 

process before employing the applicant. The respondent stated that they had 

no other option but to terminate the applicant’s employment as the company 

could face deregistration if they did not.  

 

The Commissioner held that, in the circumstances, there was a duty on the 

employee to disclose the existence of his criminal record. The Commissioner 

held that the dismissal of the applicant, through an incapacity process, was for 

a valid, fair and compelling reason. 

 

____________________________________________________August 2018 


